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A. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


CHARLES JAMES, 


Plaintiff-Appellee 
vs. 


THE BOARD OF EDUCAT1.° OF CENTRAL 

DISTRICT NO. 1, of the towns of ADDISON, 
CAMERON, RATHBONE, TUSCARORA, WOODHULL, 
THURSTON, ERWIN, LINDLEY and CANISTEO, 
STEUBEN COUNTY, NEW YORK: EDWARD J. BROWN, 
District Principal, Central School District 
No. 1; CARL PILLARD, Principal, Addison 
High School and ROBERT ANDREWS, President 
of the Board of Trustees of Central 
District No. l, 


Defendants-Appellants 


QUESTION PRESENTED 
Does a teacher have 4 constitutional right to wear an 
emblem expressing his personal political views on an emotionally 
charged political issue dividing the country, in a class where he 
is teaching English poetry, without presenting the entire range of 
information available in relation to such issue, contrary to the 
Code of Ethics of his profession and the direction of the Commis- 


sioner of Education of the State of New York? 
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PRELIMINARY STATEMENT 


Plaintiff was dismissed by the defendant school board, 
for wearing a black armband in the school on the Vietnam Mora- 
torium Days. He appealed to the Commissioner of Education of 
the State of New York who upheld the position of the Board. 

Thereafter, plaintiff filed the present action. Judge 
Burke, of the New York Western District, dismissed the complaint; 
thereafter, this Court, in James vs. Board of Education, 461 F2d, 
566(2nd Circuit 1972) reversed. Certiorari was denied. 409 US 
1042 (1972). 

A trial was held before Judge John T. Curtin on July 9, 
10, and 11, 1974, after which judgment was rendered in the amount 
of $20,964.25 in favor of the plaintiff. Judge Curtin also 
awarded attorneys fees and difcted that a statement in reference 
thereto be filed by plaintiff's counsel on March 3rd. This has 
not been done and counsel has requested the Court for permission 
to postpone the filing until after the argument of this appeal. 

This is an appeal from the judgment rendered by 
Judge Curtin. 


Plaintiff made a motion for summary affirmance which 


was denied by this court on March 11, 1975. 
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STATEMENT OF FACTS 


This action is brought by a public high school teacher 
who claims that his probationary appointment was terminated in 


violation of his constitutional rights. 

The plaintiff wore a black armband on Moratorium Days 
on November 14 and December 12, 1969, despite directions by his 
Superiors to remove it. He was suspended and later dismissed 
under circumstances that will be more fully explored herein. 


He first brought his complaint to the Commissioner of 


Education of the State of New York, 


The Commissioner determined that the wearing of the arn- 
band "is a form of speech and subject to the strictures of sound 


pedagogy". (p,. 31a) 


The Commissioner dismissed the appeal. In so Joing, he 


stated: 


"It 1s a matter of fundamental education- 
@l policy that whatever subject of instruction may 
be involved, the teacher must present the entire 
range of information available in relation to such 
subject. If the subject matter involves conflict- 
ing opinions, theories or schools of thought, the 
teacher mst present a fair summary of the entire 
range of opinion so that the student may have com- 
plete access to all facts and phases of the subject. 
Petitioner in this case, in wearing the black erm- 
band in his classroom, was presenting only one 
point of view on an important public issue on which 
a wide range of deeply held opinion and conviction 

v exists." 


10 Ed. Dept., Reports ,58(1970) 
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Thereafter, plaintiff brought this action. The Dis- 
trict Court dismissed the complaint. On appeal, this Court re- 
manded, 461 Fed. 2nd, 566 (1972). The Supreme Court denied cer- 
tiorari, 461 US 1042 (1972). A tyial was held before Judge Curtin 
after which judgment was rendered for a plaintiff. After ap- 
peal by defendants, the plaintiff made a motion for summary af- 
firmance which was denied on March 11, 1975. 
A. Historical Background 
The full import of the events upon which this action is 
based can be properly weighed only with the background in mind 
of the tenor of the times during which they occurred. 
The Vietnam war was in full swing. Campus riots were 
common. It was a period of great tension and emotion..... a 
time of torment and anguish. (Dr. Clark, EBT pp. 15, 16, App 2‘9a-250a) 
Large numbers demonstrated against the conduct of the 
wer. On November 15, 1969, the day after the first Morutorium 
Day, plaintiff tells us he participated in a demonstration in 
Washington, D. C., in company with a crowd estimated to number 
over five hundred thousand people. *(p.94,App410a) They were demon- 
strating their opposition to the conduct of the war. There 


| 
| 
i 
| 
| were countless other demonstrations throughout the land. 
| 


*All references to the trial record will be indicated as "/p. )"' 
*All references to the appendix will be indicatal as "(App 5” 


eh 
Surveys, however, indicate that about seventy per cent 
of the people supported the actions of the government. (p.92,App 408a) 
We were a nation divided. 
As noted by Justice Black in his dissent in Tinker v. 


Des Moines, 89 S. Ct. 733, p 7/5): 
wean members of this Court, like all 

othsr citizens, know, without being told, thac 

the disputes over the wisdom of the Vietnam war 

have disrupted and divided this country as few 

other issues ever have." 

‘* Naturally, the protests monopolized the news media. 

The Moratorium Days were historical events. 

It is against this background -- a nation tormented and 
divided -- the protests of many against the action of the govern- 
ment -- more believing that the government be upheld (p.91,92,App 407a~- 
that these events mst be evaluated. iat 

Plaintiff tells us he wore the armband which gives rise 
to the action in the context of the events of the time because 
it was a Moratorium Day. (p.58, App 374a) He allied himself with the 
people who felt that carrying on the war was wrong.(p.91,App 407a) 
B. The First Moratoriur 

Plaintiff had been hired by the Addison School District 


to teach English. He began his duties in September, 1969. (p39 ,App 355a) 


On November 14, 1969, the first Moratorium Day, he appeared 


aSe 
at the school wearing a black armband (p.40, App 356a) about two to 
two and onewhalf inches wide.(p.41, App 357a) 

After taking care of his homeroom duties, which lasted 
about fifteen minutes (p.43,App 359a) and a free period of about 
forty-five minutes, he commenced teaching a class composed of high 
school juniors. It was an English class and the lesson plan 
called for che teaching of poetry. (p44, App 360a) 

In response to a call from Mr. Pillard, the school prin- 
cipal, Mr. James went to the principal's office (p45, App 361la) 
There he was asked why he was wearing the armband. "Because I am 
against killing", was the reply. (p49, App 365a) 

Mr. Pillard stated that the wearing of the armband was 
political and against the President of the United States (p49 ,App 365a) 
and that it would have to ve removed. After some hesitation 
plaintiff refused to do so. He then was asked to see Mr. Brown 
the District Principal. (p50,App 366a) 

The meeting, which plaintiff tes: .cied lasted from twenty 
to thirty minutes (p52,App 368a) and which Mr. srown judged to be 
thirty to forty-five minutes in duration (p2Us,App 524a) was con- 
ducted in a low key and was carried on in a gentlemanly manner. 
(pl25, App 441a) 

lir. Brown explained to plaintiff that he considered 


the wearing of the armband a poldtical activity, contrary to 


is 
le 


we 


a 
the Teachers Code of Ethics and disruptive to the educational 
process. (p207,App 523a) 
Plaintiff was assured that there was no question as to 
his right to express any political views which he may havear to 
participate in any political activities he might desire when not 
on duty as a teacher of the school. 
Mr. Brown stated that there was no question but that 


teachers could and should discuss controversial issues in the 


school when they were timely and pertinent to the course being 
taught; but the right so exercised carried the obligation to pre- 
sent, objectively, all known points ot view on the issues. Even 


then, the teacher could make known his personal views -- emphasiz- 


ing the rights of others to hold opposing views. 

Mr. Brown wanted to obtain legal counsel as to the cor- 
rectness of his action.(p209,App 525a) In the meantime, he in- 
sisted that Mr. James remove the armband before resuming his teach- 


ing assignment. This Mr. James refused to do. He was suspended. 


C. The Period Between the Moratorium Days 
The next day, while plaintiff was in Washington, join- 


ing thousands of others in protest of the actions of the govern- 


the School Board met. 


ment, 


éte 
As a result of that meeting, a letter was delivered to 
plaintiff's home that evening. It read: 


"The Board deems your action to be a 
political act. As such, it is prohibited in the 
sct.ool. It is also deemed unethical action on 
the part of a teacher to engage in such activities. 


"You may return to class on Monday, No- 
vember 17, 1969, with the understanding that you 
engage in no political activity while in school 


"Of course, the Board recognizes fully 
your absolute right to express outside of the school 
any beliefs that you may have. (p56, App 372a) 
Very truly yours, 
Robert H. Andrews, 
President ,Board of 
Education. 
Mr. James returned to his duties on Monday, November 17, 
1969.(p56,App 372a) He taught without incident{ p132,133,134,App 448a, 
449a, 454a) 
During the period he voiced no disagreement with the 
conditions established by the Board's letter for his return. 


(p155, App 471a) 
C.1 The Directive from the State Department of Education. 

In the interim, a directive from Dr. Johnson, a New York 
State Assistant Commissioner of Education, had reached the school. 


It explained the position of the New York State Education Depart- 


t 
ment with respect to days of special significance. 


It recommended that consideration be given to the fo.- 


lowing factors: 


"3. The school posture should be neutral 
and objective. Administrators and staff members 
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should avoid taking positic..s on controversial matters 
that may reflect on the objectivity of the school. 


"4. IL£ controversial statements are to be 
made by others, efforts should be made to assure 


that all sides of the question are given appropriate 


att ontion."' (underlining supplied for itulics) 


This memorandum was discussed at a faculty meeting and 
came to the attention of plaintiff (p.160,App 476a) 
C.2. The Joint Code of Ethics 

Another document that plaintiff was aware of during 
this period was the joint Code of Ethics adopted by the New York 
State Teachers Ass: ciation and the New York State School Boards 
Association. Plaintiff tells us that at one time he was a mem- 


ber of the committee on ethics (Defendants' exhibit 1, EBT p.138). 


(App 227a) 
That document contains the following admonition: 


"4, The teacher and the school recognize 
their obligations to develop growing appreciations 
and understandings of the principles of democracy. 


They refrain from using the school to promote per- 
sonal views on religion, race or partisan politics." 
(underlining supplied for italics} 


Mr. James also agreed with the statements in the Code 


"In fulfilling his obligation to the stu- 
dent, the educator shall not, without just cause, 
restrain the student from independent action in his 
pursuit of learning and shall not without just cause 
deny the student access to varying points of view." 


".....The educator shall not use the in- 
stitutional privileges for private gain or to pro- 
mote political candidates or partisan activities." 


a 


the use of the school for political 
activity is improper." 


With this statement, plaintiff tells us he agreed. 
(EBT pl40 &170,App 229a and 486a) 

Another occurrence took place during the period. The 
Teachers Assn. adopted a resolution supporting the action of the 
Board. Mr. James was present at the meting. (pl135,App 451a) 

He gave no consideration to meeting with the Board or 
Administration before wearing the armband on the second occasion. 
(p141,App 457a) Based on advice he received, he felt that his act 
was valid and that regardless of the feelings of the Board, ie was 
within his rights (pl42,App 458a); this despite the fact that he re- 


cognized there was an honest difference of opinion with the Board. 


(pl42,App 458a) He considered their opinion valid and anticipated 


that they would not be happy with his wearing the armband the se- 
cond time. (pl144,App 460a) Rather, he expected the Board to come to 
him with an apology. (pl44,App 460a) 
D. The Second Moratorium Day 

Knowing that it would meet with the disapproval of the 
Board, (pl44,App 460a) plaintiff made up his mind to wear the armband 
on the Second Moratorium Day. This decision was made under circun- 
stances vastly different from those existing on November 14. 
In the meantime: 


1. The Board had made its determination as to the 


x. 
propriety of wearing the armband known to plaintiff. 

2. The State Department of Education had issued its 
memorandum. It had been discussed at the faculty meeting and 
had come to the plaintiff's attention. 

3. The Faculty Association had passed a resolution 
Supporting the actions of the Board of Education. 

4. The news media had given the events of November 14 
wide coverage (p.216,App 532a) 

3. The students of the school and the citizens of the 
District had reacted to the situation (p.216, App 532a) 

6. Plaintiff had the benefit of consultation with his 
advisors and time to ponder his position in relation to the Johnson 
memorandum and the Code of Ethics. 

It is to be pointed out that while Mr. James had ade- 


quate opportunity to assess his position, Mr. Brown was caught 


unaware by Mr. James' appearance wearing an armband on the se- 


cond occasion. 

Mr. Brown, after the Board's meeting on November 25, 
had no occasion or need to consult with counsel or to consider 
the alternatives open to him in the event there was a repetition 
of the first incident. He was caught off-guard. He had a right 
to assume by Mr. James' return to work, without protest or com- 


ment, that he had accepted the conditions of the Board's letter 


é§2« 
and the matter had been resolved. 

Again, a meeting with Mr. Brown -- about twenty minutes 
in length (p21s, App 534a) at which they engaged in a low key discus- 
sion. (p219, App 535a) Suggestion was made that he remove the arm- 
band under protest, and that the parties cooperate to submit the 
matter to the Commissioner of Education or to the Courts. (p219,App 
535a) ‘The possibility of grievance under the Civil Service Law was 
discussed. None were accepted by plaintiff.(p221, App 537a) 

E. The Attempted Meeting 

At this point, it might be well to contrast the opposing 
attitudes of the parties. After the first incident, the Board im- 
mediately invited plaintiff to return to his post. As far as the 
Board was concerned, on his return, the incident was over. 

Mr. Brown, after the first incident, felt that thematter 
was amicably resolved (p240, App 556a) and Mr. James' posture during 
the interim period reinforced that conclusion. 

A meeting was to be had between plaintiff and the Board 
(p155, App 471la) but it was cancelled by plaintiff. 


He insisted on a formal hearing.(p66,App 382a) The fact 


that the relevant statute dictated otherwise (see Sec.3013, Educa- 


tion Law) and was beyond the authority of the Board, was apparent- 


ly of little moment to plaintiff. 


at 2s 
The fact thet a probationary *eacher under New York law 
may be dismissed without a hearing has oft been determined. 
Matter of Grace v. Bd. of Ed.,19AD 2d ,637(1963) 


Matter of High v. Bd. of Ed. 169 Misc.98 aff'a 
256 AD 1074, aff'd 281 NY 315 (1935) 


Matter of Hickey v. Carey, 275 AD 964 (1949) 


Matter of Pinto v Wystra, 22 AD 2d, 914 (1964) 


& 
Matter o* Butier v. Allen, 29AD 2d, 799 (1968) 


Never 3s, despite the fact that there would be just 
as much an interchange of points of view regardless of the name at- 
tributed to the meeting, the plaintiff cancelled his epected appear- 
ance and awaited the Board's apology.(pl44, App 460a) He did not re- 
turn to the Board and ask them to change their minds. (pl67,App 483a) 

At the examination before trial, the following revealing 
answers were offered in reference to the meeting that had been ar- 
ranged: 


"Q Even though you asked them and it was 
granted, you didn't take the offer? 


A Granted, in true Quaker fashion I changed 
my mind. 


Q You did want the opportunity to express 
your views? 


A Not under those conditions. 


Q Did you ever state the conditions to the 
Board under which you would welcome the hearing? 


A Well the error was mine, I should have 
been more defensive. (definitive 7?) 
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Q You admit you made an error in not 
attempting to communicate with the Board? 


A Well not making known what kind of 
hearing I wanted. 


Q What did you want? 
A I wanted a hearing, I should have asked." 


(EBT pl09,App 198a) 


THE MEANING AND IMPACT OF THE ARMBAND 


A. Mr. James’ Testimony 


Admitting that he wore the armband only on Moratorium 
Days, Mr. James allied himself with the great protest that was tak- 
ing place in an effort to bring to the attention of the Exe cutive 
the fact that the war was being waged unconstitutionally.(p 96, 
App 412a) And although he intended the protest in the format of a 
religious statement, its ramifications had political implications. 
Plaintiff admics that what to his mind stems from the religious may 
appear political to others. (pl44,App 460a) 


Appreciating that symbols can arouse passionate felings 


(p120,App 436a) he intended to wear it the entire day, not only in 


the classroom, but in the corridors, lunchroom, study hall and 
wherever else he was scheduled to appear in the school on that day. 
(pl20,App 436a) 

He gave thought as to the effect it would have on the 


students (pl21,App 437a) 


He admitted on the examination before trial that he knew 


athe 
that ''the armband stood in the pupil's mind as an expression 
against participation in the Vietnam war'(pl22, App 438a) and 
that to some the wearing of the armband was against the policies 
of the administration in Washington.(p 123, App 439a) 


This was consistent with the reply filed in his behalf 


before the Commissioner of Education wherein it was alleged that 


the wearing of the armband was "a symbol of an opinion by plaintiff 
and was intended to convey, to all who cared to observe, the 
opinion and association of plaintiff with respect to the acts of 
the administration of the government of the United States and its 
conduct of the war in Vietnam " (pl75,App 491a) 

In an affidavit in this action, sworn to in September, 
1971, in paragraph 7, in explaining the purpose of the armband, 
plaintiff statec: 

"I attempted to explain that the armband 

was motivated not merely by political opposition to 

the war in Vietnam, but by my religious aversion to 

war in any form." (Defendant's exhibit 6) 

There was never any doubt in his mind that the Board of 
Education considered the wearing of the armband a political act. 
(pl24,App 440a) 

All those concerned in this action were in agreement on 


this point, it seems. 


B. Dr. Clas Testimony 


Dr. Clark, the plaintiff's expert, considered the wear- 
ing of the armband "an expression of opposition to the continua- 
tion of the war in Vietnam" and against the policies of the Presi- 
dent.(EBT pl9,App 225a) The armband had political implications. 


(EBT p20,App 256a) 


C. Dr. Terino's Testimony 


To Dr. Terino, the armband represented not only a form 


of protest against the continuation of the war. It was also the 


representation of one side of a controversial issue (p297,¢,App 613a-614a) 


having an impact on the student that cannot be measured, because the 
reaction is internal.(p299,App 615a) He referred to it as "this pro- 
pagandistic device or indoctrination". (p300, App 61l6a) In his 
opinion, it intruded on the work of the school, (p306,App 622a) theo 
intrusion consisting of the failure of the school to consider the 
issue by having all sides discussed. (p315, App 63la) 

He claims that the intrusion was more noticeable on the 
second occasion (p313, App 634a) and put the burden on Mr. James, 
from an ethical standpoint, of informing the Board that he was going 


to wear the armband again. (p318,App 634a) 


He points out that: 


"While the interest of discipline may not 
have been jeopardized - incidentally, they were jeo- 
pardized, who knows that (what) could have happened 
there -- The interests of sound education were jeo- 
pardized". (p350,App 666a) 


Dr. Sheldon's Testimony 


To Dr. Sheldon, the armband was a protest against the 
war in Vietnam. It was a political symbol. (p408, APP 724a) For a 
high school teacher to wear it represented very poor pedagogy and took 
away every right the student had educationally. (p403, App 724a) 

In his opinion, it materially or substantially jeopardized 
the interests of sound education. (p414, App 730a) 

The wearing of the armband on the second occasion was a dis- 
ruption to @ greater degree than the first instance. (p410, App 726a) 

By simply wearing the symbol, the teacher has engaged in very 
poor education. (p421,App 737a) 

The chidren were denied the benefit of an exchange of ideas 


as to its meaning and constituted indoctrination. (p415,App 731a) 


THis was bad educational practice. (p416,App /32a) 


I 
IT WAS IMPROPER FOR PLAINTiFF TO WEAR THE ARMBAND 
A. On the First Moratorium Day 
Dr. Clark tells us that the whole educational system is 


focused on the student who is there to be taught. The teachers 


are there in order to serve the students. (EBT Dr. Clark p60,App 296a) 


Dr. Sheidon is in perfect agreement. The school is de- 
veloped by society to serve the children. Everything that goes on 
in the school should be devoted to their welfare. (p398,App 714a) 
The teacher is a servant of the children in his class. He is there 


for no other reason than to serve the interests of the children. 


(p405, App 721la) 


What has the student a right to expect in the context of 
the situation with which we are concerned? 


He has a right to: 


1. An unprejudiced educational environment. 
2. An opportunity to learn the things that 
are important in our society. 


3. An opportunity to question the matters 
presented. 


4. To be presented as many points of view 
as seem pertinent to any particular issue. 
5. To question a point of view on the issue. 
(p400,App 716a) 
Specifically, in regard to point 4, Dr. Clark gives whole- 
hearted agreement. (EBT Dr.Clark,p33,App 269a) There isn't any 


question but that a teacher should present all points of view, 
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Dr. Clark claims. (EBT p34,App 270a) 

Plaintiff agrees that the teacher should refrain from 
using the school to promote personal views on religion, race or 
partisan politics. (pl70,App 486a) 

That the armband was a symbcl having polit.cal implica- 
tions, plaintiff's expert agreed. (EBT Dr. Clark pli9,App 255a) As 
has been indicated, he is joined in this conclusion by Dr. Terino and 
Dr. Sheldon. 

Was Mr. James using the school Co promote partisan poli- 
tics and denying his students all points of view on a highly con- 
troversial issue? 

Dr. Clark argues that it was Mr. James' right as a human 
being to wear the symbol of his concern. (EBT pl2,App 248a) He is 
posed to interference on the part of educational officials in the 
"private concerns" of teachers. (EBT p21,App 257a) As an educator 
he claims that the educational aspects of the armband are not rele- 
vant. As a citizen, Mr. James had a right to wear the armband, and 
educational officials have no right to interfere. (EBT pP47,App 283a) 
The same is true of the teacher in the classroom, according to 
Dr. Clark. (EBT 40,App 276a) 


In other words, he views the problem in a vacuum - 


without any consideration being given to the plaintiff's role as 


a teacher in a classroom, and the rest of the school. He judges 
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the action on the basis that plaintiff is a person acting privately 
without any obligations as a teacher. No thought is given to the 
fact that he is appearing in a classroom, before students who have 
rights in the teacher -tudent relationship. Applying Dr. Clark's 
assertion that the teacher is present to serve the students (EBTp60 , 
App 296a) we may say that the right of the Students to be presented 
all sides of a question is Superior to Mr. James' right to make his 
views known. 

These assertions by Dr. Clark are surprising in view of 
his expressed agreement with the canon of ethics providing that a 
teacher 
shall not use institutional privileges 
Promote.....partisan political activities". 


Asked whether he agreed with the statement, he replied: 


"Unquestionably. I would consider that (the 
violation thereof) not only a breach of etrics, but a 


pe~sonal a 1 professional crime."(EBT p28,29,App 264a-265a) 
(Uaderlining supplied) 
How Dr. Clark equates his answers with his admission that 


Mr. James' armband was an expression of opposition to the war and 


against the policies of the President (EBT pl9,20, App 255a-256a) is not 


&pparent. How can any claim be made that Mr. James was other than 
a teacher when he appeared before his class? 

Dr. Clark disclaims an intent to give approval to a 
teacher using his position as a teacher and his authority in a sort 


of subtle force of power to attempt any kind of political 
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indoctrination (EBT p264,App 262a) and he insists that: 

"Any teacher who uses his or her power to 
indoctrinate a student or his students with a parti- 
cular partisan, political, social, racial point of 
view, is violating the rights of his students and 

)iating his codes. I said that over and over 

agein." (EBI p6l,App 297a) 

Yet he claims that this symbol is not objectionable. 

However, he tells us, other symbols are not to be tolera- 
ted-- the swastika, the KKK regalia, or the Confederate flag are 
the examples given. (ERY p48,App 284a) 
‘here are ideas and ideas", 
the doctor telis us. 

A reply automatically comes to mind: 

"Yes, doctor, those that you are in favor of 
and those that you oppose." 

To reinforce his contention, the doctor gives his perso- 
nal point of view, 
"that the right of the person who has <« 
deep moral concern about the Vietnam war should in 
no wéy be abridged," 
but he would not accord similar status to one who desires to dis- 
play his concern by the use of the swastika, or the confederate 
flag. (EBT p50,App 286a) 

To cuntend that the situation be judged apart from Mr. 
James' role as a teachec in the -lassroom lacks all logical basis. 


He admits that the teachers are in the classroom to serve the 


students; that is the whole purpose of the school (EBTp60,App 296a) 
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but would not give primacy to the students’ right to have the bene- 


fit of all points of view on a controversial subject over the teach- 


er's desire to express an opinion. (EBT p60 .,App 296a’ He even re- 
fuses to ascribe to the armband the power to convey an idea -- 
it is only an expression of concern. (EBT p64,App 300a) 

His whole testimony is based upon the premise that plain- 
tiff had an absolute unqualified right to wear the armband (EBT 
p70, App 306a) regardless of time, place or circumstance. But the 
swastika is different because it is an expression of identification 
with something barbaric. (EBT p71, App 307a) The fact that some 
might ascribe to the black armband, in the context of the situation, 
kinship with a cause allied to another barbarism makes no difference 
to the witness.(EBT p72,App 308a) 

The fallacy in Dr. Clark's testimony is clear. He is 
testifying not as an educator discussing an educational problem; 
he speaks as a p®:son having strong views on the Vietnam war, argu- 
ing the right of another person to express similar views. No consi- 
deration ic given to the "where and when" of the situation in which 
the views are expressed. 

"I identified myself with those people 

who believed that (the war) was unfortunate and 

if that rules me out as an objective witness, so 

be it." (EBT p72,App 308a) 

However, we have the testimony of witnesses whose whole 


backgrounds stem from the pre-college level. Dr. Clark's ex- 
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perience is solely in the college field. (EBT p4, App 240a) 
Dr. Terino, who taugt both Social Studies and English 
for many years, and specializes in those fields, tells us that 
"the wearirg of anything that represents one 
Side of an issue is, in a certain sense, a form 
of indoctrination..... a form of propagandizing", 
(p298,App 614a) 
The wearing of the armband had an educational impact on 


the student. (p299,App 615a) In the classroom, the right of the 


teacher to express his point of view was subject to the obligation 


that all points of view be presented. 

Dr. Sheldon was for many years a teacher, vice principal 
and principal. (p396,App 712a) He denies the right of a teacher 
to walk into a classroom and allow his personal views to prevail 
without the students being afforded the opportunities to which 
they are entitled. (p400, App 71é6a) 


err as a teacher I have no right to prevail upon 
the students with my own personal opinions, without 
giving them the opportunity, as best I am able, to 
view the other thoughts on it, to exercise their own 
thinking, to ask questions which may be pertinent to 
their own perceptions which may be quite different, 
to their own family background, to their own commni- 
ty background, and how that community feels about 
issues, and at that particular time I am the servant 
of the children in that class."(p405,App 721a) 


By wearing the symbol, the teacher says just one thing 


to them. 


"This is the way to go; I go this way," 
(p409 ,App 725a) 
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The mere wearing of the armband, absent discussion, 
"took avy the rights.....to question and to be informed, 
and to have the opportunity to see this in terms of his percep- 
tion, maybe to have his perception changed by a good teacher." 
(p.422,App 738a) 

The teacher was in the classroom to serve the students 

persona 
and in this case he must set his fights aside in the interests of 
good education of the children in his class. (p.423, App 739a) 

The approach of the latter two witnesses is that of educa- 
tors discussing a problem in esiindiatie in the light of educational 
considerations, Their testimony is entitled to consideration 
over that of Dr. Clark, who candidly questions his own role 4s an 
objective witness. (EBT p.72, App 308a) 

Another aspect of Dr. Clark's testimony deserves considera- 
tion. In reply to queries as to the necessity of presenting ail 
sides of the issue, he differentiates the wearing of the armband 
in the classroom from a'‘discussion'of its meaning. He admits that 
a@ teacher should give all sides of the issue, if it were a matter 


of discussion. (EBT 34, App 270a) 


He agrees with the Code of Ethics requiring the presen- 
App 271a) 
tation of all sides (EBT 35,/but he premises his testimony on the 


basis that plaintiff was not discussing the issue, and therefore 


was not obligated to discuss all sides. He felt restrained by the 
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statement of the case given by plaintiff's counsel to him. (EBT 


p3o,App 272a) He tells us that he differentiates the right to 


wear the armband "fromthe involvement of the teacher in his or 
her professional role of communicating ideas verbally''.(EBT p37, 
App 273a) 
The idea is reinforced by his later statement: 
"I do not consider the wearing of the arm- 

band to be synonymous with the teaching of a lesson." 

(EBT p37,App 273a) 

All of Dr. Clark's testimony is premised on the considera- 
tion that Mr. James is to be judged other than as a teacher, act- 
ing as such, before students in a classroom. 

It is submitted that a teacher before this class cannot 
claim a dual role -- one expressing his own feelings as a private 
person -- the other, as a teacher, performing the duties for which 
he is hired. 

Plaintiff did not reserve the right to devote himself 
only partially to his teaching duties while before his class and 
in the school. 

As stated by Dr. Sheldon: 


"Everything that goes on in the school should 
be devoted to the welfcve of the students.''(p398,App 714a) 


B. On the Second Moratorium Da 
As pointed out (pages 9 and1o supra) plaintiff is ii a 


vastly different position on the second Moratorium Day compami 


to the first. Without attempt at discussion of the issue with 
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the Board or the Adminis‘ration, he wore the armband again. 

Dr. Terino states that the intrusion on the educational 
process would be more noticeable than on the first occasion and 
raises the question whether professional ethics did not require 
the service of notice on the Board that he was planning to wear 
the armband again.(p3lé, App 634a) 

Dr. Sheldon claims that the disruption of the education- 
al process was greater than on the first occasion. 

"The second time could scareely be con- 
strued as error, but as a direct refutation of the 
policy of the Board of Education and a contradic- 


tion of the direction he had been given." 
(p 411, App 727a) 


On this phase of the case, the rationale of Mailloux v. 


Kiley, 323 F.Supp 1337, aff'd 446F2, 1242 is instructive. 

In that case, the teacher used a "taboo" word in his 
teaching. He was fited. There was divided professional opinion 
as to whether it was appropriate to use the particular word. The 
Court found that plaintiff's method served an educational pur- 
pose. 

The discussion of the Court distinguishing the secondary 
school situation from higher levels of education(p.1392,App is 


nelpful in understanding the different approach given our problem by 


Dr. Clark as contrasted to the testimony of Drs. Terino and 


Sheldon, 


the problem presented. 
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It also furnishes guidelines in the eveluation of 


secondary school situation and higher levels of education. 


It states: 


“There are constitutional considera- 
tions of magnitude which, predictably, might 
warrant @ legal conclusion that the secondary 
school teacher's constitutional right in his 
classroom is only to be free from discrimina- 
tory religious, racial, political and like 
measures. Epperson v. Arkansas, supra, and 
from state action which is unreasonable, or 
perhaps has not even a plausible rational basis." 


The Court concludes that: 

",....when a secondary school teacher 
uses a teaching method which he does not prove 
has the support of the preponderant opinion of 
the teaching profession or of the part of it 
to which he belongs, but which he merely proves 
is relevant to his subject and students, is re- 
garded by experts of significant standing as 
serving a serious educational purpose, and was 
used by him in good faith the state may suspend 
or discharge a teacher for using that method 
but it may not resort to such drastic sanctions 
unless the state proves he was put on notice 
either by a regulation or otherwise that he 
should not use that method. This exclusively 
procedural protection is afforded to a teacher 
not because he is a state employee, or because 
he is a citizen, but because in his teaching 
capacity he is engaged in the exercise of what 
may plausibly be considered ‘vital First Amend- 
ment rights'.'' (underlining supplied) 


Plaintiff also claims the violation of his First Amend- 


ment rights. But, in our case, he received direct, specific 


The Court distinguishes between the 
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warning. The letter from the Board and the Johnson memorandum 
put him on notice that his use of the armband was not permissible 
to his superiors and the State Education Department. 

It is to be noted that in the cited case, the incident 
was directly connected with the teaching of the class lesson. 
In our case, plaintiff, acting personally, and not as a teacher, 
imposed the demonstration of his personal beliefs on the classroom 
situation. It had no relevance to the subject matter of the 
class. The factual situation here furnishes a stronger basis 
for the imposition of the rule enunciated by the Court. 

What valid educational objective did plaintiff present? 
What relevance is there between the armband and the class in 
poetry? He merely succeeded in interpolating his personal po- 
litical message where it had neither educational relevance or 
purpose. 

It is significant that, on appeal, the Court indicated 
that it was not agreed as to whether plaintiff's conduct feil 


within the protection of the First Amendment. 
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II 


ON THE BASIS OF THE EVIDENCE PRODUCED, THE WEARING OF 
THE ARMBAND IN THE CLASSROOM CANNOT BE JUSTIFIED. 


Of course, the evidence mist be analyzed in the light of 
the criteria established by the decision of the Circuit Court. 

In making this analysis, we must be mindful that the 
Opinion was addressed to an order entered by the Court below, 
dismissing the complaint. It was written on the assumption that 
all the factual allegations of the complaint are true. (footnte 9) 

Now te bare allegations of the complaint have been re- 
placed by testimony of the witnesses and it is on the basis of 
the testimony that judgment must be made. 

What are the rules that the Court tells us must be our 
guide? 

“Any “imitation on the exercise of con- 
stitutional ri_ats can be justified only by a con- 
clusion, based upon reasonable inferences flowing 
from concrete facts and not abstractions, that the 
interests of discipline or sound education are ma- 
terially and substantiall eopérdized whether the 
danger stems initially trom the conduct of students 
or teachers."(461 F 2d,p. 571 ) 

“What we require, then, is only that rules 
formulated by schal officials be reesonably related 
to the educational process and that any disciplinary 
action taken pursuant to those rules have a basis 
in fact." (461 F 2d, p. 574 
And finally, the Court concludes with the admonition: 


".eee-We disclaim any intent to condone 
partisan political activities which reasonably may 
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be ex “d to interfere with the educational 
Proce s. (461 F2d,p.566) 


The plaintiff, Drs. Clark, Terino and Sheldon all agree 
that the wearing of the armband had political implications. The 
fact that plaintiff wore it only on the two moratorium days, by 
itself, allied him with those in opposition to the action of the 
government in relation to the war. 

The testimony is consistent with the finding of the Su- 
preme Court in Tinker where the Court determined that even when 
the armband is worn by students, it is 


-+++.to exhibit (their) disapproval of the Vietnam 
hostilities and their advocacy of a truce. To make 
che'r views known and by their example to influence 
others to adopt them." 

393 US 503, 89 S.Ct. 733,p.740 
Recognition is given to the fect that the armband is a 
propaganda device. It is used "to influence others" and comes 


within the condemnation of the Johnson memo and the Code of Ethics. 


The interests of sound education are "materially and substantially 


jeopardized" when a teacher expresses his partisan position on a 


political matter dividing the country in the absence of discus- 
sion or the opportunity to the student for the expression of other 
views on the issue presented. 

That it was done silently and without comment makes it 
all the more objectionable. Literally, a placard espousing a 


political cause is placed before the students and given the impri- 
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matur of the teacher; no comment is made and no discussion that 
might lead to the exposure of opposing views is invited. 

With the known inclination of youngsters to emlate their 
teachers and to follow their example, the effect of this display 
of the teacher's political position requires no further comment. 

It should be pointed out that in Tinker, the Court spe- 


cifically stated that: 


there is here no evidence whatever of peti- 
tioner's interference, actual or nascent with the 
school's work or of collision with the rights of 

other students to be secure and to be let alone. 

Accordingly, this case does not concern speech or 

action that intrudes upon the work of the school 

or the rights of other students". 

389 S$.Ct,pg 733. 

The degree of "interference" with the school's work that 
has been found objectionable, without review by the Supreme Court, 
is illustrated by Morrison v. Hamilton County Board of Education, 
(Tenn. 494 SW 2d 770, cert. den. 414 US 1044). 


In that case a teacher on tenure was dismissed for in- 


subordination for refusing to shave his beard. He appeared in 


school with a beard,only on the first day of the term. That day 


he was suspended from duty. 
The Board acted pursuant to a regulation forbidding 
dress or grooming, 


that is or may become potentially disruptive 
of the classroom atmosphere or educational process". 


There was no showing of any actual disruption in the 


classroom as a result of the teacher's wearing his beard. 
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Nevertheless, the Court held that the school authorities 

had power to adopt and enforce those rules of grooming for teachers 
considered necessary or proper to remove extraneous influences from 


the classroom. 


How can one ee wearing of a beard by a teacher 


with the wearing of the black armband on the Moratorium Days? 

In one situation a teacher is merely adopting a personal 
mode of grooming. His action had,no political connotation whatever. 
In our situation the armband on Moratorium Days expressed a poli- 
tical stance on an important political issue. In the one situation 
the action of the teacher at most could induce the melas to em- 
late the teacher's example and attempt to raise beards. In the 
other, the student is inspired by the teacher to emulate the 
teache: s political stance without the benefit of the opposing views. 

If the wearing of a beard is "interference"with the 
schocl's work, how can 1c be denied that the wear.og of the arm- 
band more readily falls within that classification? 

In our case, students are not let alon They are sub- 
jected to the projection of the teacher's political emblem that 
conveys his stand on the matter of our country's participatiofrin 
the Vietnam war and no opportunity for reply is afforded. 

Dr. Clark, the plaintiif's expert witness, tells us that 
the breach of the canon of ethics,providing that a teacher should 
not use institutional privileges to permit partisan political ac- 


tivities, is a "personal and professional crime".(EBT, Dr. Clark 
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p 23,29, App 264a-265a) In so stating, he provides the answer to 
several facets of our problem. He not only characterizes the 
plaintiff's action in wearing the armband, while teaching and 
in the school, but characterizes the quality of the "teaching" 
that it is. 

It is interesting to note that the decision of the Dis- 
trict Court does not even refer to Pickering, 391 US 563 (196s). 
This, despite the fact tnat this Court's previous decision in this 


case specifically points out: 


"As the (Supreme) Court has instructed in discussing 

the state's power to dismiss a teacher ror engaging 

in conduct ordinarily protected by the first amend- 

ment, the problem in any case is to arrive at a ba- 

lance between the interest of the teacher, as a citi- 
zen, commenting upon matters of public concern, and 

the interest of the State, as an employer, in promoting 
the efficiency of che public service it performs, through 


its employees". 

No attempt was made by the District Court to utilize the 
formula mandated by the Supreme Court. 

What are the respective rights and obligations of the 
teacher and student as they enter the schoolhouse gate? 


The student is there to be taught. It is for his benefit 


that the school is organiz.d and the teacher hired. The student 


becomes entitled to the rights outlined by Dr. Sheldon(supra 17 ). 


The teacher becomes obligated to teach in such manner that the 
rights of the student are not jeopardized. 


To repeat Dr. Clark's testimony, the whole educational 


system is focused on the student who is there to be taught. The 
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teachers are thre to serve the students (Dr. Clark EBT, p60 ,App 296a) 

With those premises supphjed by plintiff's expert and 
weighed on the scales of the Pickering formula, how do the scales 
balance? 

What is "the interest of the teacher"? To express his 
views concerning a burning political issue. But no one sought to 
proscribe his action outside the school house. Only when he 
sought to express his partisan views to a class that was Studying 
poetry, and while he was in the homeroom and other sections of the 
school, while opposing views were not preserted, did the Board 
step in. 

How important is the claimed privilege of the plaintiff 
to wear the armband in the school, compared to the serious effect 
on the educational process as indicated by the testimony? When 
we consider that plaintiff was hired to teach English, was certi- 
fied in that subject alone, that the class was not studying Sociai 
Studies, how can it be claimed that the "efficiency of the public 
service'’ was promoted by his actions? 

When the expert produced by the plaintiff tells us that 
the use of the school to promote political activities is "not 


only a breach of ethics, but a personal and professional crime" 


(Dr. Clark, EBT, p29, App 265a), the answer is Clearly given. 


Any personal desire of the teacher in conflict with the 


purpose of his employment and contrary to the ends sought by the 


Rha 


public employer must yield to the far more persuasive claims of 
the students and the purpose for which he is hired; especially, 
when the int sts of the students were so clearly delineated by 
the Board, the Education Department and the Code of Ethics. 

When the Court in Pickering tells us that the teacher's 
actions of which complaint was made were not objectionable be- 
cause they "are neither showr ne - can be presumed to have in any 


way either impeded the teacher's proper performance of his daily 


duties in the classroom", (391 US,p57?* it supplied us with the 
rule applicable to our case. For, in our case, the evidence is 
unmistakable -- the teacher's proper performance was "impeded". 

With the benefit of the eviderce, the relevance of the 
decision in Goldwasser v. Brown (417 F 2nd,1169 (1969), cert.den. 
397US 922, Note 21, Circuit Court decision) cannot now summarily 
be dismissed. 

There, an Air Force civilian employee was assigned to 
teach basic English to foreign military officrs. The charge 
against him was that in the fece of prior warnings that discus- 
Siens of politics, religion and race during classroom hours was 
forbidden by Air Force policy, he carried on such forbidden Jdis- 
cussion in his classes. Now we can compare the "unduly sacrificed 


classroom teaching hours" (note 21) of Goldwasser as against the 
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educational "crime" (as Dr. Clark denominates political activity 


in the classroom) of plaintiff continuing steadily while he wears 
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the armband in the classroom and throughout the school. 


The Court in Goldwasser defined the competing interests 


as follows: 


"The government's interest as an employer 
is in heightening the level of the public service it 
renders by assuring the efficiency of its employees 
in the performance of their tasks; and efficiency com- 
prehends the maintenance of discipline, the prevalence 
of harmony among co-workers, and the elimination of 


conduct which may reasonably be thought to have im- 
ded the proper b 


rformance a teacher of ‘his 
daily duties in the Staaamamn Lander itetes supplied) 
“Conversely, the free speech interest of 
the teacher is to have his say on any and every 
thing about which he has feelings, provided there 
is no significant likelihood of his impairment of 
his efficiency." p.1176 


In its decision the court makes specific mention that 


plaintiff was not teaching "current events, political science, 


sociology uc international relations". p.1177 


The Court held: 

rrr observations on Vietnam.....would appear to 
have, at best, minimal relevance to the immediate 
classroom objectives." 


All these observations are equally relevant in our case. 


We can also evaluate the position of plaintiff on the 


second Moratorium Day, after due warning by the Board and the 


Department, as compared to the position of Goldwasser after prior 


warnings and appreciate the similarity of the situations. 


clause of Nete 13 in this Court's prior decision, to the effect 


We can also give proper weight to the comment in the last 
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that a teacher could not "be dismissed merely because he was 


identified with a particular cause if he did not preach that 


cause in class". The testimony ascribes an effect to the arm- 
band as pervasive as preaching. 

Other factors deserve consideration. To uphold plain- 
tiff's position is to give every teacher a platform to seek cre- 
dence for his favorite cause before a captive audience. Here it 
may be for a cause deserving of respect and considered worthy by 
many. We must never forget, however, that many disagreed with 
plaintiff. 

Tomorrow it may be for causes less respected by most. 
Dr. Clark, favoring the armband, is vehemently against the 
swastika, the regalia of the KuKluxKlan or a Confederate flag 
in the classroom. Again, others may feel differently. To uphold 
the use of the one is to Open the door to the use of the other. 
From the educational point of view, none should be permitted. 

And since we are dealing with teachers and students in the class- 
room, educational considerations should be given primacy. 

To let one teacher wear an armband makes it mandatory 
that another teacher wearing an armband, espousing a contrary 
point of view, be permitted to do so. {nevitably, it would lead 
to the school's becoming a battleground for opposite political 
faiths - each seeking adherents not only on the faculty but, above 


all, in the classroom among the students. Far too many of our 
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schools have policemen patrolling the corridors to keep the peace 
between opposing groups of students. We should not give added 
reason for their presence. 

The New York Court of Appeais, in O'Connor v. Hendrick, 
184 NY 421, long @go, gave its answer to the situation presented: 

"So, also, it would be manifestly proper 

to prohibit the wearing of badges calculated on 

particular occasiors to constitute cause of offense 

to a considerable number of pupils. For example, 

the display of orange ribbons in a public school 

in a Roman Catholic community on the 12th day of 

July." (p.429) 

No one argues against the discussion of political issues 
in our schools. They should be argued and discussed - discussed 
fully and completely in the proper classes and at the proper 
times by teachers acting as teachers, in their field of competence, 


and not by teachers acting as partisans. 


The evidence showed that plaintiff advertised a political 


position. That is what made plaintiff's actions educationally 


objectionable. The armband, like the billboards or the news- 
paper ad, is the projection of an idea. It propels its mess age-- 
it asks no comment in return, and it invites no discussion. It 
states its position repeatedly, and in the classroom the student 
does not possess the option tc put the newspaper aside or to 
click off the television set. 

With good education as our sole goal there can be only 


one answer to our problem. We ask plaintiff to sacrifice very 
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minimally in our striving to insure that the student receives 


all to which he is entitled. 


III 

THE COURT SHOULD NOT LIMIT THE OPPORTUNITY OF STUDENTS TO HAVE 
AVAILABLE ALL POINTS OF VIEW ON ANY SUBJECT. 

The Courts have consistently sought to broaden and expand 
the educational opportunities offered to our future citizens. 

The Meyers case, 266 US 390,(1923, wherein the Supreme 
Court struck down a statute forbidding the teaching of any 
language other than English to pupils who had not passed the 
eighth grade. The decision was based mainly on the ground that 
the statute interfered with the rights of the individual to ac- 


quire useful knowledge. 


Likewise, in Eperson, 393 US97 (1968)wherein a statute 
requiring that the teaching of evolution be tailored to the prin- 
ciples of a certain religious dogma, was declared invalid; the 
Court held that the student should not be subjected to so re- 


stricted a curriculum. 
At page 103 the Court states: 


"The overriding fact is that Arkansas selects 
from the body of knowledge a particular 
Segment which it proscribes for the sole 
reason that it is deemed to conflict with a 
particular religious doctrine. That is, with 
a particular interpretation of the Book of 
Genesis by a particular religious group." 


In our case, the plaintiff sought to foist a particular politi- 
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cal viewpoint on a political problem besetting the country. He 
selected from the varying political positions in regard to the 
Vietnam conflict, the particular position he espoused and sought 
to inculcate his particular point of view among the various posi- 
tions available upon his students. 


Later in the decision, at page 106, the Court in Epper- 


son states: 


"There is, and can be no doubt, that the First 

Amendment does not permit the State to require 

that the teaching and learning must be tailored 

to the principals or provisions of any religious 

sect or dogma." 

Can it be denied that if the state required that Mr. 
James wear the black armband on the Moratorium Day, that such 
action on the part of the state would be unconstitutional? Why 


should a teacher, on his own volition, have the same authority 


to affect the education and thinking of his students that would 


be denied him if he were acting in his capacity as an agent of 


the State? The reason for the action -- whether state directed 
or teacher inspired is of little moment. The action taken is the 
same. The result from the point of view of the student is equally 
objectionable. 

The principles for which we contend have been recog- 


nized by the Supreme Court. 


Thus, in West Virginia v. Barnett, 319 US 624, the Court 
‘~, 
stated: 
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"Free public education, if faithful to 
the idea of secular instruction and political neu- 
trality, will not be partisan or enemy of any class, 
creed, party or faction." (p.637) 


The importance of neutrality by teachers was recognized 


by Mr. Justice Frankfurter in Wieman v. Updegraff, 344 us 185, 


page 196 (1952): 


"That our democracy ultimately rests on 
public opinion is a platitude of speech but not a 
commonplace of action. Public opinion is the ul- 
timate reliance of our society only if it be dis- 
ciplined and responsi le only if habits of open 
mindedness and critical inquir are acquired in the 
formative years of our citizens. The process of edu- 
cation has naturally enough been the basis of hope 
for the perdurance of our democracy on the part of 
all our great leaders from Thomas Jefferson onwards. 


"To regard teachers.....in our entire edu- 
cational system, fro. the primary grades to the uni- 
versity as the priests of our democracy is therefore 
not to indulge in hyperbole. It is the Special task 
of teachers to foster those habits of openmindedness 
and critical inquiry which alone make for responsible 
citizens, who, in turn, make possible an enlightened 
and effective public opinion. Teachers must fulfill 
their function by precept in practice by the very at- 
mosphere which they generate; they must be exemplars 
of open-mindedness and free inquir . 

(underlining supplied for italics) 


Consistent with these principles are the Code of Ethics 


and the Johnson Memorandum. They seek a neutral and objective 


school posture on political controversies. 
That is why the Commissioner of Education, in deter- 


. mining plaintiff's appeal, held that: 
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"If the subject matter involves conflicting opinions, 
theories or schools of thought, the teacher must pre- 
sent a fair summary of the entire range of opinion 

so that the student may have complete access to all the 
facts and phases of the subject." (App 30a) 


In view of the like philosophy of education expressed 


both by the Court and the head of the Education Department of 


New York State, the restriction of the exposure of the student to a 


single point of view on a highly emotional political issue cannot 


be justified. 


IV 


UNDER THE LAWS OF NEW YORK, A TEACHER ON PROBATION, COULD BE 
DISMISSED BY THE SCHOOL BOARD WITH THE RECOMMENDATION OF THE 
SUPERINTENDENT OF SCHOOLS WITHOUT GRANTING A HEARING. 


The law on the matter was summarized by Commissioner 
Allen in the appeal of Vernon Reyman (decision No. 6703, Novem- 


ber 16, 1959, N.Y. Education Department) : 


"The employment of a teacher in a 
school district employing eight or more teachers 
and under the jurisdiction of a district super- 
intendent of schools is not governed by a con- 
tract in the ordinary sense of the word, but con- 
stitutes a relationship determined by Section 3013 
of the Education Law. The statute prescribes the 
terms under which the employment commences, con- 
tinues and terminates. One of the incidents of this 
relationship is that it may be terminated at any 
time during the probationary period by unilateral 
action of the board of education of the employing 
district upon the recommendation of the district 
superintendent of schools to that effect. 


"Since this relationship may be terminated 
without notice, charges or a hearing, and since no 
reasons for tieir action are required to be proml- 
gated by either the district superintendent of 
schools, or by the board of education, any allega- 
tions or denials of misconduct connected with such 
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termination of relationship must be disregar ied 
for the purpose of this dczrision. 


"The broad discretion conferred upon 
boards of education by this statute is meant to 
allow local boards to assure themselves of the 
desirability of having a teacher permanently at- 
tached to their schal system. The way in which 
a local board exercises this power will have a 
profound effect upon the quality of its applica- 
tion in the school system." 


The law as so determined has been upheld on many oc- 
casions: 


Matter of Grace v. Board of Education, 19 AD 2d 
637 (1963); 

Matter of High v. Board of Education, 169 Misc. 
93, aff'd 256 App.Div.1074, Aff'd 281 NY 815 
(1935); 

Matter of Hickey v. Carey, 275 App.Div. 964 
(1939) ; 

Pinto v. Wynstra, 22 A.D. 2d 914 (1964). 


In Helsby v. Board of Education, Claverak, 59 Misc. 
2d 943 (i969) p.945, the Court stated: 


It is well settled law that a teacher has 
no vested rights to tenure during the probationary 
period and that the services of a probationary 
teacher may be discontinued without a hearing and 
without giving the reasons therefor" (Matters of 
McMaster v. Owens, 275 App.Div. 506; Matter of 
Hickey v. Carey, 275 App.Div. 964; Matter of Pinto 
v. Wynstra, 22 A.D. 2d 914; Matter of Butler v. 
Allen 29 A.D. 2d 799). 


Thus, there was no statutory mandate or authority for 


a hearing. 
However, it is important to note a meeting between 
plaintiff and the Board had been arranged (p.155,App 471la). 


It was cancelled by plaintiff. As previously noted, whether it 
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is denominated a ‘'meeting" or a "hearing", an opportunity was 
afforded to plaintiff and the Board to meet. The same commnica- 
tion could have been had between the parties regardless of the 


nomenclature attributed to the event. 


Vv 


INTEREST IS NOT RECOVERABLE ON THE JUDGMENT. 


The defendants claim that interest is not recoverable in 


the circumstances of this case. The New York courts have not 


granted interest in a situation as here presented. 


In Gordon v. Board of Education, 52 Misc. 2d 175, the 
petitioner, a teacher, was reinstated to his position with the 
Board of Education pursuant to court order. It was directed that 
he be paid his full salary, for the period of his suspension. The 
direction, as in our case, made no provision for the payment of 
interest. 

The Court held that the petitioner was not entitled to 
interest. The Court determined that any restitution for damages 
granted to the petitioner was incidental to the primary relief 
sought by the petitioner, which in that case, as well as in ours, 
was reinstatement. 

It held that the petitioner had no cause of action for 
back pay independent of his proceedings for reinstatement and 
could not maintain an action therefor until he had proven his right 


to that relief. 
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VI 


ANY INTEREST AWARDED CANNOT BE AT A RATE IN EXCESS OF THREE PER CENT. 


Subdivision 3a of the General Municipal Law of the 
State of New York specifically provides that the rate of in- 
terest to be paid by a municipal corporation upon any judgment 
shall not exceed three per centum per annum. 

The District Court ruled that interest at the rate of 
six per centum was recoverable against the defendants other than 
the school district. It is submitted that the Court overlooked 
the fact that each of the said defendants were sued in their of- 
ficial capacities as officers of the school district. Ags agents 
of the municipal corporation, interest should not be assessed 
against them in those capacities at higher rates than that which 


is assessed against the school district. 


VII 


ATTORNEY'S FEES SHOULD NOT HAVE BEEN AWARDED. 


The Court in its opinion of November 18, 1974 awarded 


plaintiff counsel fees and directed that: 


"If the amount of attorneys fees cannot 
be stipulated to within sixty days, the plaintiff 
may apply on notice, with a detailed statement of 
services for the Court to set a reasonable fee." 

(App 801la) 


Later, in the opinion of January 30, 1975, Judge Curtin 


added: 
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"If an agreement cannot be reached, plaintiff 
shall file a detailed statement, setting forth 
the reason for the granting of a fee. This fil- 
ing ~'. ~ be made not later than March 3, 1975. 
Defendants may regwnd not later than March i?; 
1975. (App 859a) 
The only attempt by plaintiff's counsel to reach an 
agreement as to the fee was a suggestion by him that defendants 
agree to a fee of one hundred dollars an hour. To this, defen- 


dants could not agree. 


On March 5, 1975, defendants' attorney inquired of 


laintiff's attorney as to the status of the statement required 
Pp y 


to be filed on March 3rd. Plaintiff's attorney responded by a 
letter to Judge Curtin, dated March ll, 1975, inquiring whether, 
in view of the expedited argument ordered on this appeal for the 
week of April 7th, the Court would have any objec ion to the de- 
tailed schedule of attorney's fees being submitted after the ar- 
gument. 

A hearing may well be necessary on the question of the 
amount of fees. 

We are thus met with the possibility of further questions 
arising out of this phase of the case, and a final determination 
not being reached because of the manner in which plaintiff's coun- 
sel has failed to respond to the Court's direction. Defendants 
may be prejudiced by this failure of plaintiff's counsel to com- 


ply with the Court's order. 


rs 
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The District Court relied on the holding in Stollberg, 
474 Fed.2nd, 485, for the allowance of attorneys fees. 

However, that case represents a factual situation far 
different from that presented here. In that case, the Court re- 
cognized that ''the award of attorneys fees is restricted to the 
exceptional case". The standard is whether "the bringing of the 
action should have been unnecessary and was compelled by the 
school board's unreasonable, obdurate obstinacy" or where a de- 
fense has been maintained"in bad faith vexatiously, wantonly or 
for oppressive reasons". 474 Fed.2nd,485, p.490. 

Here no such showings were made. Rather, the Board 
acted in compliance with the decision of the Commissioner Uf Edu- 
cation of the State of New York, who held that the plaintiff had 
acted improperly in wearing the armband. Not to have acted in ac- 
cordance with the Commissioner's decision would have placed the 
Board in a position where the Commissioner would have been author- 
ized to withhold state aid from the district or to remove the 


board members from their office. 
Sections 306, 1706 EducationLaw. 


They defended this action consistent with their duty 
to comply with the Education Commissioner's decision. They acted 
to sustain compliance with the Code of Ethics estab] shed jointly 
by th New York State Teachers Association and the New York 
State School Boards Associati 1. In addition, they acted in ac- 


cordance with the provisions of the Johnson memorandum which was 
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delivered to the school in the period between the two Moratorium 
Days, which directed the school authorities to take heed that 
all points of view be presented in connection with the observance 
of any activities relating to the Vietnam protest. 

Since their actions cannot under any circumstances be 
considered unreasonable, the imposition of the legal fees is not 
warranted. 

VIII 


THE CIVIL LIBERTIES UNION CANNOT RECOVER LEGAL FEES. 


The New York Civil Liberties Union and the American 
Civil Liberties Union are corporations incorporated under the 
former Membership Corporation Law of the State of New York. As 
shown by the affidavits submitted to the District Court on the 
question of the amendment of the judgment, these corporations 
which carried on the litigation of this case had never been 
granted authority by the Appellate Division of ae piener Depart- 
ment to practice law in compliance with section Pe the Judi- 


ciary Law of the State of New York. This action was commenced 


by the New York Civil Liberties Union. All the pleadings were 


filed under that name. The communications received vere signed 


by Mr. Neuborne, counsel for that organization. Other communica- 
tions were signed by him on the letterhead of the American Civil 
Liberties Union, as assistant legal director. 


It may be pointed out that tine proposed findings of 
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fact and conclusions of law were signed by Mr. Neuborne personally 
without reference to any organization. The motion to amend che 
judgment was Similarly signed. However, no order or stipulation 
of substitution of attorneys has ever been filed. 

In the reply affidavit no evidence whatsoever was sub- 
mitted to indicate that these corporations were ever authorized 


to practice law. Rather, it relied on the fact that the New York 


Civil Liberties Union Foundation, an entirely different organiza- 


tion, did have authority. However, it is to be noted that the 
order granting the Foundation authority, was dated Jul: 18, 1974, 
a date after the trial of this action was completed. 

It is significant that at about the same time this order 
was entered, the New York and American Civil Lioerties Unions 
ceased to appear in this litigation and Mr. Neuborne began to 
sign the documents personally. The inference is permissible that 
having been reminded of the requirements of section 495 of the 
Judiciary Law, the change in representation was attempted, 

We thus have recognition that approval by the Appellate 
Division is a valid requirement. Also to be noted is that the 
statement of purpose of neither corporation incluaes the practice 
of law. The certificate of the New York Civil Liberties Union 
confines its activities to the metropolitan area of New York. 
None of the parties in this action reside or are located in the 


metropolitan area. Thus it is quite clear that we are met with 
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situation where membership corporations, not receiving the per- 
mission of the Appellate Division in the Department where they 
are situated, pursuant to section 495 of the Judiciary Law, have 
been practicing law. 

The courts of New York have rigidly supervised the prac- 
tice of law by corporations. Without approval from the Appellate 
Division, pursuant to section 495, subdivision 5, a corporation 


cannot practice. 


"It follows that the practice of law is 
not a lawful purpose for a corporation to engage 
in as it cannot practice law directly, it cannot 
indirectly by employing competent attorneys to 
practice for it, as that would be an evasion which 
the law will not tolerate." 


Matter of Co-operative 
Law Co. 193 NY 479,p4s4 
See also: 
People ex-rel Floersheimer 
vs. Purdy,174 AD 694; 
Matter of Bensel 66 
Misc. p.7. 

A membership corporation engaged "for purposes other 


than pecuniary profit" is not permitted to represent a creditor 
in a bankruptcy proceeding. 
Merill & Co. vs.Nat'l 
Jewelers Board of Trade, 
90 Misc. 19 
Attorneys not admitted to practice in the state have 


been denied the privilege of recovering for their services. 


Fein vs. Ellenbogen 
54 NYS, ».2nd 739 
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"The right to receive compensation for 
services rendered in the capacity of an attorney 
or counsellor at law is confined to those persons 
who are duly admitted and entitled to practice as 
such in the courts at the time that the services 
were rendered, and who were then in good standing. 
This is especially true to services rendered in 
violation of a statute prohibiting unlicensed per- 
sons from practicing law." 
I Thornton,Attorneys at Law 
Section 23, page 25 
Even an organization to provide attorneys for persons 
involved in administrative proceedings comes within the provi- 
sions of the law and must secure Appellate Division approval, 


Matter of Queens Lay Advocate 
Service, 71 Misc.2nd, 33. 


The fact that no fees are charged makes no difference. 
The statute must be observed. Even where one sought to appear 
in a justice court, not a court of record, without fee "for de- 
fendants who may choose petitioner as their choice of counsel" 
the Court had summarily denied the petition and held that no per- 
Son may appear for anyone other than himself in any Court or be- 


fore any magistrate of the State or give legal advice to another 


unless he hag been licensed to practice as an attorney. 


Jemzuria vs. McCue 
74 Misc. 2nd 692. 


The law is summed up in Matter of Pace, 170 A.D.818, 
at page 624, 


"It may be taken, therefore, as the law 
of the State that it is unlawful for a corporation 
whether domestic or foreign to practice law in ths 
State and that any member of our Bar who assists 
the corporation in violating the law in this respect, 
is himself guilty of wrongdoing." 
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An attorney in that position (much less the corporation 
practicing law illegally) is in no position to receive a fee. 

Not only is this result dictated by the decisions but by the prin- 
ciple that no one should be permitted to profit from his own wrong. 
Riggs vs. Palmer, 155 NY 516. 

"The principal is fundamental that no 

man shall be permitted to profit by his own wrong. 

It enters by implication int> all contracts and 

all laws." 

Justice Cardozo 
Peo. vs. Schmidt 
216 NY 321,p341. 

The District Court relied on the Aspera case as justifi- 
cation for its determination. In that case, however, the organi- 
zation had secured Appellate Division approval. The defendants 
there argued that the corporation did not have specific authority 
to receive fees. 

Here, no Appellate Division approval was ever received 
to practice law. 

The New York Courts have determined that a judgment 


obtained under the circumstances here present cannot stand. 


Where the plaintiff, an attorney admitted to practice 


in Pennsylvania was retained to render legal services to a New 


York resident, and the services were performed in a jurisdiction 
where the plaintiff was not admitted to practice law, he was 
denied recovery of a legal fee. Under the circumstances, the 


judgment was void. Kaplan vs. Berman 
37 Misc. 502 
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In Puma vs. McGonigle, 73 Misc. 35, a judgment ren- 
dered on the motion of one as attorney for the plaintiff, who 
was not admitted to practice, was held void. 

Likewise, in Colton vs. Oshrin, 155 Misc. 333, where 
the Court found that the representation was by one not admitted 
to practice in the courts of the State, the Court held, 

"that all the proceedings had are nugatory and void." 
(Penal Law, Sed. 271,272; Kaplan vs. Berman, 37 Misc.502; 
People vs. James, 150 id.390,393; Newberger vs. Campbell, 9 
Daly, 102; Puma vs. McGonigle, 73 Misc. 35), 

The Court further stated: 


"It is not suggested that the defendant 
or his attorney of record was aware of the facts 
with reference to Mr. Weiss, nor is it especially 
important that the objection was not raised by the 
plaintiff's counsel sooner. The result is the same. 
The cases above cited presumably are based on the 
theory that it would be subversive of the correct ad- 
ministration of justice and of our Courts to permit 
unauthorized persons to practice as attorneys there- 
in. It is, therefore, not a matter of penalizing 
any one, (other than persons guilty of the offense) , 
but,rather, a matter of vindicating the dignity of 
the Court and of an honorable profession that the 
rule has been established that all proceedings par- 
ticipated in by such an unauthorized person are 
rendered nugatory and ineffectual. In this view, 
therefore, actual prejudice to any party need not 
be shown, but is conclusively presumed." 


Likewise, in People vs. James, 153 Misc. 390, pace 


393, the Court states, 
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"It was the opinion of the Court on the 
argument that the fact that Mr. Sandway conducted 

the prosecution, although in violation of this sec- 
tion, would not have any effect upon the judgment 
rendered by the court. On consulting the authori- 
ties the court finds itself in error and the cases 
all seem to hold that where a trial is conducted by 
a person who is forbidden to conduct the trial of the 
Same it renders the judgment void."{Kaplan vs. Ber- 
man, 37 Misc. 502; Newberger vs. Campbell, 53 How. 
Pr. 313; Puma vs. McGonigle, 73 Misc. 35.) 


Proceedings in a suit by a person not entitled to prac- 


tice are a nullity, and the suit will be dismissed. If the 


cause has proceeded to judgment, the judgment will be reversed, 


6 Corpus Juris, Page 570 
Section 13 

7 Corpus Juris Secundum 
Page 725, Section 16. 


IX 


THERE IS NO EVIDENCE TO SUSTAIN A FINDING OF THE PRESENCE OF 
"PRO WAR''SLOGANS IN THE SCHOOL. ‘ 


The only evidence in the record in reference to pro war 


slogans in the school is the statement by a witness who claimed 


that she was told of their presence by "another teacher who had 


a daughter who was in the class of another teacher". (p.143,App 


4644) where the slogans presumably were located. 


Certainly no finding can be sustained on the basis of 


such hearsay evidence. 


At page 18 of its opinion (App 798a) the District Court 


states that "only symbols expressing one side olf the war issue 
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were deemed to be a prohibited political act", However, the 
Court makes reference to footnote 14 (App 806a) wherein it is 
indicated that the Court is not referring to the situation in 
the school or the actions of the defendants, but to an inference 
he ’raws from the testimony of Dc. Sheldon and Dr. Terino. 

There is a total absence of any legal proof of the pre- 
sence of such slogans in the school, 


X 


THE TESTIMONY OF DR. CLARK AND THE LETTER OF DR. DAVIS DO NOT 
SUPPORT A FINDING THAT THE WEARING OF THE ARMBAND WAS PROPER, 


As previously pointed out, Dr. Clark equated the wear- 
ing of the armband with a "private concern" of a teacher(supra 13) 
and that the educational aspects were not relevant. Dr. Clark's 
testimony is analyzed previously (supra 13-21) and no purpose 
can be served by the repetition at this point of what was there 
written. It is sufficient to repeat that Dr. Clark admitted that 
he identified himself with those people who believed the war was 


unfortunate and "if that rules me out as an objective witness, so 


be it", 


To buttress his conclusion, the District Court also re- 
lies on a letter written by Dr. Davis, former Superintendent of the 
Elmira {hool District (Footnote 13, App 805a). 

Plaintiff introduced the letter to show lac’ of job op- 
portunities in the Elmira district. In the course of the letter, 


xr. Davis made the comment that he was shocked by the Commissioner's 
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decision upholding the Board's position in reference to the 


| wearing of the armband. 


The Court uses Dr. Davis' statement in the letter as 


evidence to contradict the evidence of the defendants' experts. 


| Dr. Davis was not present in court. No cross examina- 


tion was possible. Under such circumstances, his opinion was not 
admissible. 

The Admittedly biased testimony of Dr. Clark and Dr. 
Davis' 


letter are not valid bases upon which to base findings in 
contradiction of the testimony of Dr. Sheldon and Dr. Terino. 

XI 
THE BOARD OF EDUCATION CANNOT BE HELD LIABLE UNDER THE CIVIL RIGHTS ACT. 


Municipalities, including school districts, are exempt 


from liability under the Civil Rights Act. 


The Act provides "every person who..... subjects..... any 
eitises.s <i: to the deprivation of any rights....." 


(42 USCA Sec. 1943) (underlining supplied) 


The word, "person", was not intended to apply to mnici- 
palities. Monroe-v-Pape, 365 US ,167,187-192 
(1961) ;Harkless v.Sweeney Inde- 
pendent School District, 300 F.Supp. 
794, 800-307 (S.D.Tex.1969) 


"The complaint fails to state a claim against the school 
district under the Civil Rights Act because Congress did not in- 
tend that municipal corporations be liable for damages thereunder." 

Monroe v. Pape..... 
Harvey v. Sadler, 331 F.2d 337, 


390 (9th Cir.1964) 
See also Zuckerman-v-AD 421 F.2nd, 625. 
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XII 


PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED. 


Respectfully submitted, 


HARRY TREININ 

Attorney for Defendants 
Office and P. O. Address 
1l East Market Street 
Corning, New York. 
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STATE OF NEW YORK, 
COUNTY OF DELAWARE, : SS: 


I, William Finch » being duly sworn do depose and 
say: that I am over the age of twenty-one years and employed by 
The Reporter Company, Inc., Printers at Walton, New York. 


That on the 2hth day of March » 1975, at the 
request of Harry Treinin, Esq., Attorney at Law, 11 East Market 


Street, Corning, New York, 

I served three copies of a Brief entitled 
"Charles James vs Board of Education, School District No. 1 of Towns 
of Addison, Etc." on Burt Jeuborne, Esq., N. Y. University College 


of Law, 


by depositing said 3 cop ies iu postpaid wrapper at 4 p. m. on 
this day, in the United States Postoffice at Walton, New York, 
addressed to the above as follows: 


Burt Neuborne, Esq., N. Y. University College of Law, 


LO Washington Square South, New York, New Yark, 


and that there is a regularly established mail route between 
New York, New York, and Walton, New York. 


Wan darch. 
Sworn to before me 


this 2hth day of March » 1975. 
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